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CENERAL NEWS 


giGHLIGHTS OF THE WEEK 








Wednesday, July 29. 
governor Hoffman offers to debate 
Hauptmann case—Protest against 
mjlroad surcharge to Penn. sta- 
‘0 Thursday, July 30. 

Governor Landon upholds right 
of unions to organize—200 report- 
ej slain by Spanish rebels—Gov- 
ernor Hoffman announces he will 
allow cross-examination of wit- 
ness in Parker extradition—Japan 
ready to join navy building race— 
Judge Clark grants reduction of 
bail in R. C. A. strike case—Beth- 
jhem Steel reports best profit 
since second quarter in 1934. 

Friday duly 31 

French radical socialists propose 
three power attempt to settle 
civil war in Spain—John P. Peifer 


convicted of kidnapping Wm. 
Hand, Jr., kills self with poison 
after being sentenced to thirty 


years in prison—A. T. & T. cuts 
rates on long distance.—William 
Green, president of A. F. of L. of- 
fers to resign—Newark director 
Minisi increases personal property 
tax assessment against Public Ser- 
vice Corp. 
Saturday, August 1 

150 thousand spectators crowd 
Olympic opening at Berlin—Presi- 
dent Louis of United Mine Work- 
ers attacks Landon labor policy— 
Italy announces ten per cent raise 
for jabor—Survey of banking plan- 
ned for New Jersey. 

Monday, August 3 

Jesse Owens wins one hundred 
meter race for America in Olym- 
pics—General Motors declares ex- 
tra dividend—Lindbergh annoyed 
by publicity of Danish press— 
Father Coughlin calls President 
Roosevelt a communist — Judge 
Clark and Professor Douglas dis- 
cuss reorganization of corpora- 
tions. 


Tuesday, August 4 


Father Coughlin told to soft 
pedal by Vatican officials—Eng- 
land fears general war— July 


liquor taxes at new high record— 
Sir Richard Lodge, noted historian, 
dies—Ethiopians reported fighting 
—District Atty. Geoghan’s answer 
ready for Gov. Lehman. 
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Current Decisions 


MORTGAGE DEFICIENCY 
Failure To Join Tenant under 
Lease to Foreclosure suit. 
Hudson County Circuit Court 
Isaac Chodosh vs. Samuel Schles- 
inger, Winber Realty Company 
corporation of New Jersey, Abe 
Brauer and Jacob S. Kaplin 
Before Hon. Thomas’ Brown, 
Judge, and a jury. 
David M. Klausner, Esq., Attorney 
for Plaintiff 
Walter J. Freund, Esq., Ralph W. 
Emerson, Esq., Attorneys for 
the defendants Winber Realty 
Co. Abe Brauer and Jacob Kap- 
lan. 
(Court’s ruling on Motion for di- 
rection.) 
June 23, 1936 
Brown, J. 
The court will deny the motion 
of the plaintiff for the reason here- 
inafter stated. The reasons for 
the ruling will apply not only to 
the motion made by plaintiff's 
counsel, but also to defendant’s 
motion. As the court understands 
the pleadings in this case there 
was a bill of foreclosure of a mort- 
gage that is mentioned in this pro- 
ceeding. This bill was filed in the 
Court of Chancery of this State 
and resulteq in the foreclosure of 
a mortgage dated April 29th, 1926, 
made by one Schlesinger to the 
plaintiff in this cause. The mort- 
gage expired by its own terms on 
April 29, 1929. It was for the sum 
of $6000.00. Extension agreements 
upon the expiration date of the 
mortgage were entered into by the 
subsequent owners. The property 
was purchased by the Winber 
Realty Company subject to the 
mortgages existing on the prop- 
erty and on the expiration of the 
term of the Schlesinger mortgage, 
or upon application of the Winber 
Realty Co., an extension agree- 
ment was made in which substan- 
tially the terms of the mortgage 
agreement were extendeq for a 
period of three years. That ex- 
tension is in evidence and was not 
recorded. The extension agree- 
ment contained the signatures of 
the individual defendants Brauer 
ang Kaplan. They signed the ex- 
tension agreement and agreed 
therein to carry out the original 
terms of the bond and mortgage. 
consideration being the extension 
(Continued on page 6 col 2) 


A Useful Law 


Missouri has a statute the like 
of which is probably not to be 
found in any other state, and when 
the rare occasions arise in which 
it is needed, lawyers take it off 
the shelf, dust it, and use it. 





the election of a special Probate 
judge to act during the absence of 
the regular judge. 

Only persons qualified to vote at 
the election of the special judge 
are members of the Bar. They 
meet in the court room for the 
election and, as a matter of prac- 
tice, choose the Court’s chief clerk. 
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Laws Of 1936 


(Effective dates follow each Act) 


CHAPTER 182—(June 20, 1936) 
Validates land sales under 
chancery decrees regardless of de- 
fects in phraseology of decrees or 
mistakes in description of premi- 
ses. 
CHAPTER 183—(June 20, 1936) 
Allows fire companies incorpor- 
ated for a limited period to be- 
come incorporateq in perpetuity 
by resolution to be filed with 
County Clerks. 
CHAPTER 184—(June 22, 1936) 
Permits naming of industrial 
commission in first class cities and 
to survey city-owned land for de- 
velopment as manufacturing sites. 
CHAPTER 185—(May 1, 1936) 
Requires filing of liens against 
motor vehicles with Commissioner 
of Motor Vehicles. 
CHAPTER 186—(May 1, 1936) 
Amends conditional sales act to 
provide that conditional sales of 
motor vehicles need only be filed 
with commissioner of motor ve- 
hicles. 





This is a statute that permits | 


In St. Louis recently before Pro- 
bate Judge Glendy B. Arnold left | the debtor or his estate. 
for his vacation, he called two | 
special sessions of the court to be 
helq during his absence and offic- 
ially authorized the election of a/|swer filed by a debtor praying for 
special judge. The chief clerk be- | reorganization under 77B of the 
ing elected, he proceeded to hold 
a brief session to pass upon urgent 
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‘United States District 
_ Court Amends Rules 


On the 14th day of July, 1936, 
|the United States District Court, 
| District of New Jersey adopted 
| the following rules of procedure 
in connection with proceedings in 
|that court under Section 74 and 
77B of the Bankruptcy Act, as 
amended, 


23. 
Under Section 74 

1. Before any petition or an- 
swer fileq by a debtor under Sec- 
tion 74 of the Bankruptcy Act 
shall be approved, he shall peti- 
tion the Court for an order to show 
cause why the petition or answer 
filed, pursuant to this section, 
should not be approved. 

The petition shall be signed and 
verified by the petitioning debtor 
and shall show: 

(a) That he is insolvent or un- 
able to meet his debts as they ma- 
ture anq that he desires to effect 
a composition or an extension of 
time to pay his debts. 

(b) What proceedings or ne- 
gotiations for a composition or ex- 
tension have been had, with whom, 
and the present status thereof, and 
|if the debtor is occupying any 
| premises under a lease what ne- 
| gotiations for a modification of the 
| lease have been had, if any, with 





j;whom, and the present status 
thereof. 
(c) A statement of the terms 


| of the proposed composition or ex- 

| tension. 

| (d) Facts showing the desira- 

| bility of the debtor remaining in 

| possession and ability to furnish 

an adequate bond. 

| (e) The order to show cause 
shall provide for notice to be given 

|to creditors of petitioner, and all 

| other parties having an interest in 


24. 
Under Section 77B 


1. Before any petition or an- 


| Seeengeey Act, as amended, 
|shall be approved, he shall peti- 
| (Continued on page 3 col 4) 
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CROSS EXAMINATION—Part I 





By C. BREWSTER RHOADS* 





(Continued from previous issue) 





When the advocate determines 
to cross-examine, he should in- 
stinctively be guided by certain 
well-defined principles of strategy 
controlling both the manner and 
substance of his examination. 
Nothing is more fatal to sound 
cross-examination than the 
“changing” of a critical question or 
the asking of a useless one. A 
clever cross-examiner will not lead 
his witness over the same story 
told upon direct examination, ex- 
cept in rare instances. That form 
of cross-examination merely ena- 
bles the honest witness to empha- 
size by repetition the strength of 
his direct testimony. It affords the 
clever witness an opportunity to 
reenforce a point which he had 
neglected to emphasize on direct 
examination. It leads a witness 
who has a desire to aid the side 
which calleq him to capitalize his 
part in the drama of the trial in 
which he is an actor. And above 
all, the cross-examiner subjects 
himself to the possibility of a dam- 
aging answer which he had not 
anticipated and which he did not 





think the question would develop. 
No better illustration of the futili- 
lty of a useless and reminiscent 
cross-examination can be suggest- 
ed than that employed in the re- 
cent Hauptmann case where Col- 
onel Lindbergh at the conclusion 
of his direct examination had con- 
nected Hauptmann with the ran- 
som money in St. Raymond’s Cem- 
etary only through the medium of 
the expression that “a voice in 
German accent” had said, “Hey, 
Doktor!” Up to that point there 
had been no identification of the 


Digests Of 


Recent Opinions 


CORPORATIONS — Acts of Ag- 
ent — Apparent Authority — 
Loan of Money — Ultra Vires 
Contract — Executed 

New Jersey Supreme Court 

Hudson Cooperative Loan Assn. v. 





Arthur Horowytz and Harry 
Cahn 

July 18, 1936 
On appeal from the District 


Court. Affirmed. 

Fred Goldstein, for appellants. 
Albert P. Margolies, for appellee. 
Perskie, J. 

Plaintiff corporation made a 
$500 loan to the defendant on his 
promissory note, which was en- 
dorsed by Harry Cahn. Plaintiff 
sues for a balance of $375 due on 
the note. 

Defendant alleged that he paid 
the balance due on the note to the 
plaintiff, through its agent, Harry 
Cahn, and that the charge could 
not be collected by the plaintiff 
because it was engaged in the 
banking business contrary to sec- 
tions 3 and 6 of the Corporation 
Act. 

Harry Cahn, whom plaintiff 
contehded was the agent of the 
plaintiff corporation, was one of 
its directors and was also an ac- 
countant for the defendant. Plain- 
tiff proved no express or implied 
authority in Cahn to receive pay- 





defendant Hauptmann with the 
voice which Colonel Lindbergh 
heard. However, on cross-examin- 
ation in reply to the question which 
had not been asked on direct ex- 
amination: ‘Whose voice was it?”, 
Colonel Lindbergh made the devast- 
ating reply: “Bruno Richard 
Hauptmann’s.” Thus, through the 
medium of a question, possibly 
thoughtlessly uttered, and the an- 
swer to which was certainly un- 
known, the person of Hauptmann 
by his voice was identified through 
the testimony of one of the Na- 
tion’s greatest heroes whose cred- 
ibility obviously could not be im- 
peached and whose testimony 
would be accepted by the jury as 
verity. 
An illustration of the devastat- 
ing danger of the useless question 
in cross-examination was devel- 
oped during a trial involving a 
soldier’s claim for $1,800, repre- 
senting money loaned to a friend 
after the Civil War.6 The late Ed- 
win James, representing the de- 
fendant, cross-examined tne plain- 
tiff as follows: 
“Q. You loaned him $1,800? 
. I did, sir, ! 
Wher, sir, 
In 1866 
Where did you get it? 
. I earned it, sir. 
. When did you earn it? 
. During the war, sir. 
What was your occupation 
during the war? 

A. Fighting, sir.” 

Prior to this testimony there 
had been much doubt as to the 
issue. 

The jury immediately sympath- 
ized with the plaintiff whose coun- 
sel, realizing his advantage, 
promptly closed the case. This 
trifle useless tross-examination 
gave him the opportunity on sum- 
mation to eulogize his client, the 
soldier, and resulted in a verdict 
in his favor. 

The cross-examiner should al- 
ways seek to obtain the confidence 
of the jury. He should remember 
that the average witness does not 
relish the task of testifying in 
court. The sympathy of the jury 
in the first instance is always with 
the witness. Even educated jurors 
intuitively distrust the cross“ex- 
aminer, Instinctively the jury 
thinks that the purpose of a crogs- 
examination is to trap a witness 
and not to elicit the truth. The 
skillful cross-examiner must there- 
fore always seek to impress the 
jury with his candor, with his de- 
sire to develop from the witness 
facts necessary to their fair de 
termination of the issue, The law. 
yer who first gains the confidence 
and friendship of his jury has won 
the first fall in the trial of a case, 
This result cannot be attained by 
&@ cross-examination designed to 
point out trifling and immaterial 
discrepancies in the testimony of 
a witness. It can be attained by 
taking the witness into the confi- 
dence of the cross-examiner. If 
the witness is loquacious, encour- 
age it in a good-humored way, and 
be certain that through the loqg- 
uacity of the witness ultimate dis- 
crepancies will certainly develop 
if the witness is untruthful, and 
will probably develop by skillful 
questioning and encouragement if 
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the witness is relying upon his 
imagination and not upon his rec- 
ollection of the facts. Ths confi- 
dence of the jury must be jealous- 
ly preserved. It may be destroyed 
by the most apparently trivial er- 
rors in trial tactics. Unless he has 
the wit of a Curran or is endowed 
with the forceful grace of a Cho- 
ate, the artful advocate wil) shun 
the temptation to indulge in re- 
partee with the witness. A clever 
witness, and often the most ignor- 
ant witness, will score by a clever 
sally at the expense of counsel. 
Such a victory, if accepted good- 
humoredly, will never prove fatal 
Counsel may well laugh with the 
witness at his own expense. The 
jury sees that the cross-examiner 
is a good sport with a sense of 
humor. If, however, the jury Ob- 
serves by the demeanor of counsel 
that the shaft of the retort has 
fount its mark, a victory has been 
scored by the witness from which 
many experienced advocates ean 
recover only with difficulty. 

One of the cardinal objects of 
the cross-examiner is to retain 
control of the witness. His task 
is to always be on the offensive— 
not in manner, but in tactics, with 
the witness. If the witness puts 
the cross-examiner on the defens- 
ive, the advocate has lost his prey. 
The experienced cross-examiner 
will never argue with the witness, 
will eternally keep his temper, and, 
by resort to the characteristics of 
a vigorous gelitleman, cement his 
friendship with the jury and im- 
press court and jury with his un- 
shaken determination to see that 
the witness shall not leave the 
stand until he has told all that he 
knows of the case. 

The skillful cross-examiner will 
avoid the disastrous pitfall of 
placing a false construction upon 
the testimony of a witness. In no 
realm of the art of advocacy is 
fair play so essential as in the 
cross-examination. If a favorable 
admission is obtained from the 
witness, the cross-examiner should 
not gloat over his success. The 
jury should be credited with an 
ability to perceive what the cross- 
examiner has accomplished. He 
should not misconstrue the an- 
swer into one more favorable to 
his client. The cross-examiner 
should be satisfieq with small re- 
sults which, when multiplied dur- 
ing the trial, will appear in their 
true relation to each other when 
the case is summed up before the 
jury. 

The cross-examiner should ever 
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be alert to realize that it is his 
duty to assist the jury in separ- 
ating fact from inference and im- 
agination from memory. The many 
recent and wellknown’ tests in 
psychology by Dr. Munsterberg, 
of Harvard University, have in- 
fallibly demonstrated that a given 
number of trained observers who 
suddenly witness an occurrence or 
listen to a conversation will differ 
in their ultimate relation of the 
facts as they actually occurred. 
These differences spring from the 
state of attention of the witness. 
The recollections of so-called ‘eye 
witnesses” are so frequently dia- 
metrically opposed as to point to 
perjury when it does not in fact 
exist. If the cross-examiner, un- 
versed ir the psychology of the 
witness stand, proceeds to cross- 
examine on the assumption of per- 
jury, he antagonizes the jury and 
utterly fails to develop the truth. 
In such situations the artful cross- 
examiner, never permitting his eye 
to leave that of the witness, will 
atempt, by carefully considered 
questions, to sift out the facts 
which have led to the discrepancy 
and will often thereby succeed in 
completely demolishing the appar- 
ently uncontradictable story of a 
so-called “eye witness”. Such an 
examination 
not in an insolent, bullying, harsh 
method contemplated to exasper- 
ate the witness and the jury, but 
in the most friendly and genial 
manner so that the witness may 
be made to realize that if a self- 
contradiction shod be developed 
as the result of his faulty memory 
or magnified imagination, he is 
not guilty of a crime but has 
merely made a human mistake 
which he should be deftly encour- 
aged to admit. I have frequently 
listened to so-called cross-examin- 
ations which, from the moment 
the cross-examiner arises, are con- 
ducted from the mental hypothesis 
that anyone testifying against the 
interests of the advocate is of 
necessity a prevaricator and un- 
worthy of belief. Such cross-ex- 
aminations are doomed to failure 
before they begin, for they are 
founded upon a psychological mis- 
understanding of the true charac 
ter of the witness's testimony 

Nothing is more important in 
the examination of a hostile wit- 
ness than the tone of voice in 
which the examination is conduct- 
ed. Eloquence in propounding a 
question is not only too frequently 
entirely ignored in the examina- 
tion of witnesses. The advocate 
should realize that if he would 
have a witness tell him something 
which he has thus far refused to 
reveal or has forgotten, the art 
of eloquence must be used in the 
questioning of that witness as well 
as in swaying the jury. Not infre- 
quently it occurs that a technically 
hostile witness may have in fact 
told only partial truths or half 
the story which the opposing coun- 
sel had deftly avoided in his di- 
rect examination. A blunt ap- 
proach to such a witness is fatal. 
A quietly eloquent appeal in the 
voice of the cross-examiner may 
lead the witness, who up to that 
moment had only been half parti- 
san, into a friendly relation with 
the cross-examiner. That friendly 
feeling, if developed, may sway the 
bias of the witness himself who 
ofttimes may on the stand sudden- 
ly realize that he is not a parti- 
san, that he has been unduly in- 
terested in the victory for the 
side which called him, and that 
the gentleman of the bar who is 
cross-examining him is in point of 
fact entitled to fair play from the 
witness. The ability to get the wit- 
ness into the frame of mind of 
wishing to play fair with the court 
and with counsel is only too fre- 
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quently completely lost by the tone 
of voice and manner of the cross- 
examiner. 

I have thus far been considering 
the art of cross-examiner in at- 
tempting to elicit the truth from 
a witness who is honest, though 
misinformed, or affected by bias, 
motive, desire to help, or circum- 
stances which would lead him to 
color the truth but not to commit 
perjury. Where a witness is not 
only hostile but a perjurer, the ap- 
proach of the cross-examiner must 
of necessity be entirely different. 
Perjured testimony may be un- 
covered in numerous ways, depend- 
ent upon the art of the cross-ex- 
aminer. Proof of perjury through 
direct self-contradiction is rare. 
Most frequently it is established 
from situations where the cross- 
examiner is in possession of docu- 
ments written by the witness and 
contradicting his testimony, or 
conversations had with others ac- 
complishing the same result, or 
where the tale told by the witness 
has been manufactured out of the 
whole cloth and may be rebutted 
by the preponderance of testimony 
available to the cross-examiner. 

A witness who is a clever per- 
jurer comes prepared for a cross- 
He deems himself 
the mental peer of the lawyer who 
attempts to cross-examine him. 
Only rarely can he be led in the 
first instance into self-contradic- 
tion. It is only occasionally that 
a lawyer may expect to experience 
the supreme satisfaction of prov- 
ing by direct contradictory writ- 
ings the falsity of the testimony 
of hostile witnesses. When such 
cases do occur, it is often tragic 
to see how the opportunity is dis- 
sipated through the inexperience 
or stupidity of the cross-examiner. 
Two methods of approach are 
possible. The lawyer may wish 
to employ the tactics of a smash- 
ing blow in his first question, thus 
instilling fear into the witness and 
thereafter having him in his pow- 
I have rarely seen this ac- 
complished. Infinitely better is it 
to again obtain the confidence of 
the witness—this time by actual 
reference to his former testimony. 
Take the witness back over the 
salient portions of his testimony 
which it is intended to contradict. 
Get him to repeat statements you 
know are false. He will probably 
exaggerate them in the repetition. 
Give him the impression that you 
fear to press him too far. This 
will induce him to become reckless. 
He should be encouraged. The| 
jury will conceive that the cross- | 
examination is weak. Quietly in- 
dicate to the witness that you 
want to be sure that you have ac- 
curately noted his testimony. In 
the same quiet though eloquent 
manner, and in a tone of voice in- 
dicating that you are merely seek- 
ing accurate information, ask him 
whether he wishes to adhere to 
what he has said. The result is 
a foregone conclusion. The wit- 
ness will feel that he has the 
cross-examiner in his power and 
will, of course, emphasize his false- 
hood by an emphatic repetition. 
You have been absolutely fair 
with the witness. The jury al- 
most sympathizes with your pre- 
dicament. The court wonders to- 
ward what conceivable objective 
your examination is progressing. 
This is the psychological moment 
for the artful coss-examine to 
completely change his character. 
He now knows that he is dealing 
with someone who has lied under 
oath. The time has arrived for a 
vicious attack upon the witness 
who should immediately be con- 
fronted with the contradictory doc. 
uments he has heretofore execut- 
ed, dictated, or signed. The cross- 


er. 


exhibit one of the greatest arts of 
his calling—to so bombard the wit- 
ness with questions that the wit- 
ness is unable to think out a log- 


ical answer. This will invariably 
result in an increasing mesh of 
contradictions from which the wit- 
ness cannot possibly extricate him- 
self. 

If, however, the cross-examiner, 
having obtained the supreme ad- 
vantage of producing evidence of 
perjury in documentary form, then 
wavers in his barrage of questions, 
thus giving the witness a chance 
to collect himself or formulate 
plausible answers, the advantage 
will be completely lost and the ef- 
fectiveness of the contradictory 
document destroyed. Provided the 
questions are concise and brief, I 
have always felt that it was a 
compliment to the cross-examiner 
to have the stenographer request 
that the questions be asked more 
slowly. 

(Continued in next issue) 
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Fed. Dept. Confer On 


Robinson-Patman Act 


A conference was held last week 
at the Department of Justice at 
which were present Atorney Gen- 
eral Cummings, Assistant Attor- 
ney General John Dickinson, in 
charge of the anti-trust division 
Commissioners Ewin L. Davis, 
William A. Ayers, and Robert E. 
Freer, of the Federal Trade Com- 
mission, members of the staff of 
the Federal Trade Commission 
and members of the staff of the 
Department of Justice. 

The purpose of the conference 
was to formulate policies of coop- 
erative action between the Anti- 
Trust Division of the Department 
of Justice and the Federal Trade 
Commission for the enforcement 
of the recently enacteq Robinson- 
Patman (anti-price discrimination) 
Act. Arrangements were made for 
consultation and cooperation by | 
the staff of the Department of | 
Justice with the Federal Trade | 
Commission in investigations rose 
other activities in order that the | 
two agencies might agree upon 
common policies with reference to 





tions in connection with its ad- 
ministration. 





PERSONALS 
FAST & FAST MOVE 


Fast & Fast announce the re- | 
moval of their office to 60 Park | 
Place, Newark, N. J. 


MORTGAGE FUNDS 
$50,000 and upward only 
JEROME HEYMAN 
31 Clinton St Mitchell 2- 834 
Also UNLISTED SECURITIEs 
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Conservative Terms 
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Members New York Stock Exehang: | 
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VERON ASSOCIATES 
1l West 42nd St., New York, N. Y. 
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Banks, Individuals 
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State Issues ped that Cahn had apparent 
INVEST thority. The court directed @ 
RATION etNG yrdict for the plaintiff and de- 
. BOW. Green fendant appeals. 
“type N. y. 1-125 Held: No evidence was produced 
py the plaintiff to show that Cahn 
sq apparent authority. Apparent 
GE FUNDs eet exists where the princi- 
upward only [.s) has by his voluntary act placed 
HEYMAN | =" agent in such a position that 
Mitchell 2-281; | ; person of ordinary prudence is 
D SECURITIR, | justified in presuming that such 
agent has authority to perform 
———— Ff xe act in question. The fact that 
~ Cahn was a director of the plain- 
Bond tiff corporation diq not of itself 
ts Carried op ye him authority to act for it. 
ive Terms g a 
Clement v. Young-McShea Amuse- 
son & Co, |B cent co. 70 N. J. Eq. 677, 678, 67 
oo ee 4. 82. Nor does Cahn’s payment 
————_ of part of the note to the plain- 
————— > §f itt constitute evidence of author- 
AILABLE '® ity or any basis for an estoppel, 
financing since Cahn himself was an endors- 
rtgares er of the note, Since the facts 
Ttificates 
Natione conclusively show lack of authori- 
OCIATES ty, the trial court properly took 
lew York, N. y. - 
5-7136 the case from the jury. 
a Also the corporation, by making 
———___—~ & this loan, did an ultra vires act, 
AL BONDs — tte plaintiff received the profits 
Estates therafrom, and can not claim the 
viduals | benefit of the plea of ultra vires. 
+ & Co., Ine. “A fully executed contract cannot 
Newark be receded from on the mere 
tet 2-628g | groung that one of the parties 
————— thereto was not a corporation or 
exceeded its power. First National 
{Ss & C0 Bank of Ocean City v. Zelley, 106 
1877 : N. J. L. 510, 513, 150 A. 413.” 
OCK EXCHan Affirmed. 
yY BRAN HE ed 
‘uen MUNICIPAL CORPORATIONS— 
$ 34 Union Sovew Discharge of School Teacher— 
. ieee Review — Certiorari — Maa- 
She 200 ler. An damus. 
seid New Jersey Supreme Court 
——— Walker v. Board of Education of 
rage Wildwoog 
TES July 27, 1936 
¥ SHARES On rule for mandamus. Dis- 
HER, Inc charged. 
Newark Eugene Blankenhorn, for relator 
}-0191 Harry Tenenbaum, for respondent 
a Parker, J. 
aie Respondent Board of Education 
} passed two resolutions, one dis- 
charging relator as a school teach- 
lent er because of her marriage, and 
the other consolidating the class- 
and es in the school in which relator 
aad had been serving, and declaring 
ya that relator’s position had been 
9.2650 eliminated by the consolidation 
and was abolished. 
~ — Relator appealed to the com- 
—=—=—. missioner of education, and thence 


mM the boarg appealed to the State 
board of education. As a result 
of these appeals, it was determined 
relator’s dismissal was illegal and 
the Wildwood board of education 
was, on July 20, 1935, directed to 
restore her. Thereafter, before 
school opened, the local board, by 
resolution, abolished the position 
of relator. 

Relator obtained a rule to show 
cause why a peremptory or altern- 
ative writ of mandamus should 
not issue. 

Held: The decision of the State 
board, which was not appealed, 
controls relator’s status up until 
the time the last resolution was 
adopted. Hence a peremptory 
writ will be allowed directing pay- 
ment of relator’s salary from the 
date of her dismissal in Septem- 
ber, 1934 until September 11, 1935 
when the last resolution was ad- 
opted. 

By the last resolution, Septem- | 
ber 11, 1935, which has not been 
challenged by certiorari, bara re- 
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lator’s right to a writ of mandam- 
us either to restore her to her 
position or to require payment of 
her salary after that date. 

Certiorari, and not mandamus, 
is a proper methog to test the leg- 
ality of this last resolution. 

As to relator’s status after 
September 11, 1935, rule dis- 
charged, without costs, and with- 
out prejudice to an application for 
a writ of certiorari. 


MASTER AND SERVANT—Inm- 
plied Authority—To Make False 
Accusation—Liability of Master. 

New Jersey Supreme Court 

Peterson v. Crossley, tdg. as Court 
House Service Station 

On appeal from District 
Reversed. 

July 7, 1936 

For appellant, Frank Benjamin 

For defendant, Jacob R. Friedman. 

Before Justices Bodine & Heher. 

Per Curiam. 

Plaintiff recovered judgment for 
slander and false arrest. Defend- 
ant owned a gas station. In her 
absence, one of her employees ac- 
cused plaintiff of stealing a bottle 
of oil, and called the police who 
detained plaintiff. The employee 
was not shown to have any specif- 
ic authority. 

Held: The mere fact that he was 
employed to wait on customers 
and service cars would not seem 
to furnish any basis to find, as a 
fact, that he had implied power 
to make false and slanderous accu- 
sations, or to occaston the arrest 
of an intending purchaser. 

Reversed. 


Court. 





PAYMENT — Voluntary — Re- 
covery of — Money paid to ef- 
fect a redemption of property 
sold for non-payment of taxes. 

New Jersey Supreme Court 

Gem. B. & L. Assn. v. Belleville 

July 22, 1936 

On appeal from the district court. 
Affirmed. 

Isadore H. Colton, for appellant 
Lawrence E, Keenan (Jacob S&S. 
Karkus), for respondent 

Heher, J. 

Defendant municipality pur- 
chased land for delinquent taxes, 
and thereafter instituteq proceed- 
ings to foreclose its tax sale cer- 
tificate. In the course of fore- 
closure proceedings it assigned the 
tax sale certificates to the Essex 
and Bergen Realty & Holding 
Company which was substituted 
as a party complainant. The con- 
sideration which the municipality 
received for the assignment was 
the taxes in arrears when the sale 
was held, together with accrued in- 
terest and charges, all taxes con- 
sequently assesseq with accrued 
interest thereon, and an additional 
charge which is now disputed by 
plaintiff of 2% of the amount of 
the taxes which accrued subse- 
quent to the sale. While the fore- 
closure proceedings were pending, 
the plaintiff mortgagee of the 
lands redeemed them by paying to 
the realty company the full 
amount paiq by it to the munici- 
pality with interest to the date of 
payment, and counsel fees and 
costs, for which the tax sale cer- 
tificates were assigned to the 
plaintiff. Plaintiff then petitioned 
in the foreclosure suit alleging 
failure to credit certain payments 
on account of the back taxes, and 
praying that the master’s report 
should be set aside so that peti- 
tioner might prove these payments 
and praying that the costs and 
counsel fees alloweg to the com- 
plainant in both suits be reduced 
to the amount to which the com- 
plainant would have been entitled 
if only one suit had been com- 


)menced, and’ asking further time 
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premises. An order to show cause 
was issued upon the petition and 
apparently never proceeded upon, 
as the assignment to the plaintiff 
was made before any hearing up- 
on the order to show cause. 

Held: A voluntary payment 
made under a mistake of law only, 
is not recoverable, especially 
where there is an alternative 
course consistent with a denial of 
the validity and enforceability of 
the demand. Sutton v. Metropoli- 
tan Casualty Ins. Co. (not yet of- 
ficially reported; digestedinS9N. J. 
L. J.259). Appellant urges thatP. L. 
1918, p. 883, 894, requires appel- 
lant to repay the full sum, paid to 
the municipality by its assignor 
whether lawfully or unlawfully. 
This is not a correct construction 
of the statute. The statute con- 
templates the imposition of valid 
penalties only. The failure to 
prosecute the order to show cause 
issued in the foreclosure proceed- 
ings lead inescapably to the con- 
clusion that the payment made 
was a voluntary one. 

Affirmed. 


CRIMES AND CRIMINAL PRO- 
CEDURE — Indictment — 

Quashing — Obtaining Property 
Under False Pretenses — Post- 
dated Check. 

New Jersey Supreme Court 

tate v. Helms 
On certiorari. Discharged 
Thomas G, Tuso, for the State 
Waddington & Matthews, for de- 

fendant 
Perskie, J. 

Defendant was indicted for ob- 
taining money under false pretens- 
es. The indictment charges that 
the defendant, intending to de- 
fraud, purchased a load of chick- 
ens for which he gave the vendor 
a post-dated check representing 
that he had money in bank. 

Defendant seeks to review by 
certiorari the court’s refusal to 
quash the indictment alleging inter 
alia that it does not charge a 
crime and that it charges a mere 
promise to pay in the future. 

Held: The courts will not quash 
an indictment except upon the 
plainest grounds. It is not con- 
tended that the court abused its 
discretion (State v. Riggs, 92 N. 
J. L. 575, 106 A. 467), or that it 
acted capriciously. State v. Then, 
114 N. J. L. 413, 137 A. 87. 

State v. Barone, 98 N. J. L. 9, 
118 A. 779 is not controlling. In 
that case it appeared that the 
post-dated check was issued to and 
accepted by the payee with know- 
ledge that defendant then had ne 
funds in the bank upon which the 
check was drawn. 

The indictment is within the 
language of the statute (2 C. S. 
1800) 

Writ discharged. 





MUNICIPAL CORPORATIONS— 
Liability for act of wrongdoing 
—Contributory Negligence. 

New Jersey Supreme Court 

Hammond v. Monmouth Co, 

July 24, 1936 

On appeal from Monmouth County 
Common Pleas. Affirmed. 

Applegate, Stevens, Foster 
Reussile, for appellant 

Quinn, Parsons & Doremus, for ap- 
pellees 

Perskie, J. 

Plaintiff, a milkman, while driv- 
ing his truck in the early morn- 
ing, was injured im an accident 
when he drove into an excavation 
in the center of a highway made 
by the County of Monmouth in ord- 
er to repair bricks in a culvert. 
At the time of the accident no 
lights had been placed around the 
excavation to warn motorists, nor 
were there any guards or barriers 
around the hole. There was a ver- 
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dict for the plaintiff, and defend- 
ant appeals from the court’s refus- 
al to grant a non-suit or direction 
of verdict. 
Held; The negligent acts proved 
constitute active wrong-doing 
eable| ‘to the county, even 
though in repairing the culvert the 
county was doing an act imposed 
upon it by legislative mandate (P. 
L. 1918, p. 607). Liability attaches 
to a municipal corporation in the 
performance of a governmental act 
where there is “something more 
than the mere doing of the author- 
ized act.” State v. Erie R. R. Co., 
The failure to place a light or bar- 
rier around the excavation consti- 
tuted an act of wrongdoing. Flor- 
io v. Jersey City, 101 N. J. L. 535, 
537, 129 A. 470, 40 A. L. R. 1353. 
Nor the defendant’s contention 
that P. L. 1935, Ch. 460, complete- 
ly absolved it from liability well 
taken. The act provides: “(1) No 
county * * * shall be liable for in- 
jury to the person from the use 
of any public grounds, buildings 
or structures, any law to the con- 
trary notwithstanding * * * ” Ob- 
viously culverts do not come with- 
in the scope of the statute. 
Appellant also contends that 
the trial court erred in charging 
that the defense of contributory 


negligence was not available to 
the defendant in this case. The 
court’s charge was correct. See 


McFarlane vy. Niagara Falls, 247, 
N. Y. 340, 160 N. E. 391, 57 A. L. 
R. 1., and the A. L. R. annotation 
thereto; Hill v. Way, 168 A. 1; 46 
C. J. 665, for the proposition that 
contributory negligence is not a 
defense in an acffon arising out of 
a public nuisance. A fair construc- 
tion of Thompson v. Petrozello, 5 
N. J. Mis. R. 645, cited by appel- 
ant “simply means that contribu- 
tory negligence is not available as 
a defense where the wrong com- 
plained of amounts to a public 
nuisance, but if the facts proved 
were to show that claimant knew 
of the danger, i. e. the nuisance, 
and voluntarily assumed the risk 
thefeof, he would be barred from 
recovery, under the doctrine of as- 
sumption of risk.” 
Affirmed. 
(Continued on page 4 col 5) 





United States District 
Court Amends Rules 


(Continued from page 1) 





tion the Court for an order to 
show cause why the petition or an- 
swer filed pursuant to this sec- 
tion, shall not be approved, 

The petition shall be signed and 
verified by the President (or of- 
ficer acting in the chief executive 
capacity) of the debtor corpora- 
tion and shall show: 

(a) That the debtor corpora- 
tion intends to file a plan of re- 
organization which shall include 
provisions extending the time of 
the debtor corporation to pay its 
debts or modifying or altering the 
rights of stockholders, 

(b) What proceedings or nego- 
tiations for reorganization have 
been had, with whom, and the 


present status thereof. 

(c) 
bility of the debtor remaining in 
possession, the names of all its of- 
ficers and their present salaries 
and the ability of one of its offic- 
ers to act as trustee of the debtor 
in possession under an adequate 
bond, 

(e) The order to show cause 
shall provide for notice to be giv- 
en to stockholders and oreditors of 
petitioner, and all other parties 
having an interest in the debtor 
or its estate. 

2. Within two days after the 
filing of the petition provided for 
in 1 above the petitioner shall file 
with the Clerk of the Court sched- 
ules in the form ang manner as 
required by Section 7, subdivision 
(8) of the Bankruptcy Act. 
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The Need 
For Organization 


A recent address by William L 
Ransom, President of the Ameri- 
can Bar Association, discusses sev- 
eral problems of deep concern to 
New Jersey Lawyers. After re- 
viewing the historical importance 
of individual lawyers as champions 
of liberty and free institutions, Mr. 
Ransom points out that only the 
concerted voice of the Bar as a 
whole can today be expected to ex- 
ert’ any influence. This change 
cannot be attributed to the growth 
of our country in territory and 
population, since improved means 
of communication have more than 
balanced this expansion. Yet it 
will be readily conceded that the 
views which carry weight today 
are those expressed by large and 
well organized groups of independ- 
ent standing. If, therefore, law- 
yers hope for any effective partici- 
pation in our government, it is a 
fundamental condition 
that they organize 

Mr. Ransom suggests as the first 
major objective of the organized 


precedent 


Bar, the protection of the public ! 


through requirement of adequate | ' 
|} Unis direction during the past year. 


educational and ethical standards 
for admission to the Bar. In pass- 
ing we may note what was the 
subject of our editorial last week, 
namely, the importance of selec- 
tion of candidates before their 
legal education begins. “Conceiva- 





bly,” states Mr. Ransom, “we shall | 
not always let young men spend | 


six or seven years in pre-legal and 
legal training, only to exclude 
them from admission at the end 
of the period. Moreover, the ex- 
istence of too many lawyers in 
proportion to the normally availa- 
ble volume of law business and 
legal fees in a community, creates 
temptation and pressure for devia- 
tion from honorable standards and 
tends to put upon the community 
too large an amount of overhead 
for its law business”. 

The second objective of an or- 
ganized Bar proposed by Mr. Ran- 
som is the protection of the public 
through driving the unscrupulous 
and the unfit out of the profession. 
The problems involved in both this 
and the previous objective are in- 
separably intermingled. A deter- 
mined policy with respect to either 
one would in a short time solve 
the difficulties incident to the oth- 
er. 

Next is the suggestion that the 








|}these suggested 


Practice Of Law By 
Lay Investigators 


CHICAGO, (CCNS) Insurance 


companies ang law offces should 


confine the activities of their lay 
employes to pure investigation and 
the assessment of property dam- 
age 


in a law Office, 


The employment of laymen 
or the employment 
ol 4 iayman in the personal in- 
jury Casuaity held 
The 


uvilies of independent lay adjust- 


iS not to be en- 


couraged nature of the ac- 


rs, whether employed Dy insul 


ance companies, or lawyers, or op- | 


eraling as independent contractors, 
should be subject to careful scrut- 
iny 
required, 


and proper regulation where 


These are the views of a special 
committee on lay adjusters, to be 
the insurance law 
American Bar As- 
sociation at the annual convention 
in Boston, August 24-29 


submitted to 


section of the 


organized Bar should concentrate 


+ 


upon the protection of the public 
I b 


igainst the doing of law work by 
inauthorizegd and untrained per- 
progiess 
sey has been noted in 


SOnS Or agencies, Real 


i wew Jei 


Mr. Evans the new President of 
the New Jersey State Bar Associ- 
ation has pledged his untiring et- 
forts toward this end. His mili- 
tant attitude coupled with the abil- 
ity of which he has already given 
abundant proof, lend new hope to 
the prospect of an ultimate min- 
imizing of this evil in New Jersey 

A fourth objective is the assist- 
ance which an organized Bar can 
and should render to the adminis- 
tration of criminal justice. Here 
too, definite progress has been ob- 
served in this State. In conjunc- 
tion with several other Conference 
States, Richard Hartshorne, Judge 
of the Essex County Court of Com- 
mon Pleas, has been instrumental 
in obtaining the passage of many 
New Jersey Statutes modernizing 
methods of apprehending and con- 
victing criminals. 

The accomplishment of all of 
objectives, how- 
ever, can be greatly furthered by a 
more complete organization of the 
New Jersey Bar. It is a duty 
which every lawyer owes not 
merely to himself and to his pro- 
fession, but especially to the public 
and to the State, to join and sup- 
port his local, state and national 
bar associations. 





Voice of the Bar 


COMMENT AND CRITICISM 
INVITED 











To Editor, N. J. Law Journal: 
Dear Sir: 

Unlike the practise obtaining in 
the district courts of New Jersey, 
where a defendant cannot demand 
a bond for security for costs from 
a 
v. Gardner, 73 Law, 258, the prac- 
tice in New York is to the con- 
trary. 

I am using the medium of your 
journal to convey this thought to 
those members of the New Jersey 
Bar who forward matters to New 
because of the 
them 


York attorneys, 


surprise shown by when 
fact that in all suits instituted in 
New York by a non-resident, irre~ 
spective of the amount involved, 
security for costs can be demand- 
ed 

Of course the method employed 
to obviate such a demand being 
made with its concomitant injunc- 
order against further pro- 
ceedings (unless the demand is 
complied with) is the common one 
of assignment to a New York res- 
ident 





tive 


Louis Klatzko 


Legal Lore 


By George J. Miller. 
| From Vol. 23 April 1798 
Minutes of the Supreme Court 

RULE CONCERNING 

ARGUMENTS 
| It is Ordered in all arguments 
|before the Court that due notice 
thereof be given to the opposite 
Council and also notice thereof 
i filed with the Clerk of the Court 
who shall make out a list thereof 
for the Court according to the pri- 
ority of filing the notice or the 
| Standing of the Cause in case not- 
lice be filed ten days before the 
lterm 
| 











and if the arguments are 
not brought on according to the 
list of the Cause, shall go off till 


the next term unless special cause 
| shown and the Court gives leave 
to the Contrary.— 

Rule Concerning Court Fees. 

It is Ordered that in future the 
| first rule in each Action shall not 
be entered nor any proceedings 
had in the Cause unless the fees 
the Said Rule be paid to the 
|Clerk before the rising of the 
|Court in the Term to which the 
| writ is returnable. 
| Vol. 23, Sept. 1800. 
| Writs of Subpoena Were Still 
| To Be Written on Parchment. Ord- 
fered that the rule of the term of 
| Sept. 1799 founded on the Petition 
of the Gentlemen of the Bar, so 
far as the same relates to Writs 
and Exeutions being written on 
paper, to be issued out of this 
Court, Writs of Subpoena only ex- 
cepted, from and after the last day 
of next term be vacated and for 
nothing holden. 
BEGINNING OF RULE TO FUR- 
NISH JUDGES WITH COPIES. 

Ordered that in all Causes 
hereafter to be noticed for argu- 
ment in this Court on Issues at 
Law, motions for setting aside 
verdicts, nonsuits, awards and re- 
ports of referees and in all spec- 
jal cases reserved a copy of the 
Issue or Case to be argued, or an 
abstract thereof containing its 
Substance, shall be delivered to 
each of the Judges before such ar- 
gument shall be brought on or 
heard. 


jon 





non-resident plaintiff, Kienzle | 


| ful in its opposition to the amend- 


their attention is directed to the | 


! . 
policies 


BAR ASSOCIATION 
NOTES 


At the annual meeting of the 
American Bar Association in Bos- 
ton on August 24th, various mem- 
bers will advocate a radical change 
in the policy of the association 
which has been waging a bitter 
fight to prevent ratification of the 
Child Labor Amendment to the 
Constitution of the United States. 
The amendment which was first 
submitted twelve years ago has 
ever since been a sore spot with 
|the association ang the subject of 
|many heated debates, but to date 
|the association has been success- 








} ment. 


| AMERICAN BAR ASSOCIATION 
VIOLATES OLD TRADITION 


| CHICAGO, (CCNS) Pains- 


|takingly careful throughout its 


|history to avoid even the semb- 
|lance of political controversy, the 
American Bar Association has fin- 
ally violated its old tradition by 
submitting to its members a re- 
port on “Federal legislation and 
as affecting the rights 
and liberties of American citizens’, 
so blistering that it may well be 
| found stored in the Republican ar- 
senal when the big guns begin to 
| boom in the fall. 

The report will be laid before 
the Association’s convention in 
Boston, August 24-28, by four 
|} members of a seven-member com- 
| mittee that has been two years in 

| travail with its problem. 


STATE BOARD OF 
TAX APPEALS 


| TAXATION — Valuation — De- 
preciation — Obsolescence 

New Jersey Worsted Mills, v. City 
of Garfield 

City of Garfield v. 
Worsted Mills 
In the matter of the appeal and 

cross appeal from the judgment of 

|the Bergen County Board of Tax- 
ation, on valuations of improve- 
ments and personalty for the year 

1934 in the City of Garfield, Ber- 

gen County, New Jersey. 

|For New Jersey Worsted Mills, Jo- 
seph L. Lippman, Esq. 

For City of Garfield, Joseph F. 
Matisovsky, Esq. and Harry 
Lane, Esq. 

October 15, 1935 
WEAVER, President: New Jer- 

sey Worsted Mills complains of an 

assessment for taxation for the 
year 1934, upon its property in 
the City of Garfield, to wit: Build- 
ing, $775,000; Personal Property, 
$400,000. On appeal, the Bergen 

County Board of Taxation reduced 

the assessments on both buildings 

and personal property. 

The corporation appealed to this 
Board for a further reduction of 
these assessments, and the City 
filed a cross appeal seeking to 
restore the original valuations. 

The improvements, especially 
constructeq for textile work, con- 
sist of 26 buildings, most of which 
were erected in 1905 and 1906 and 
have since been in continuous use, 
Almost all of the machinery, which 
was imported from Europe and in- 
stallation at the time of the erec- 
tion of the buildings, has also been 
in continuous use. The greater 
portion of it has been scrapped as 
obsolete and too expensive to op- 
erate in competition with more 
modern equipment which manufac- 
tures a greater quantity at Lower 
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Right of Employees ‘to Advi, 
Public of Strike 

In Chancery of New Jersey 

Perfect Laundry Co., v. Marsh » 
al 

Gilhooly & Yauch, for Complain. 
ant 

Isserman & slserman, for Defend. 
ants 

On bill for Injunction. vismissed 

July 20, 1936 

Bigelow, V. C. 
Complainant 

to reduce the wages of its sixteen 

route men. They refused to ac. 

cept the reduction and demanded 


laundry proposed 


The employer re. 
They 
Their 
places were filled, and they went 
to the customers whom they forn- 
erly served, with printed cards in. 
forming them of the strike and 
asking them not to deal with com. 
plainant. They also told the cus- 
tomers their grievances and asked 
orally that they refuse to do bus- 
iness with complainant until the 
strike was settled. 

The contract under which 
strikers were hired, a lengthy 
document prepared by the employ- 
er, provides that the employee will 
not for one year after the termin- 
ation of his employment solicit, 
divert, or take away any business 
or patronage of such customers 
as he served during his employ- 
ment. 

Complainant seeks an injunction 
contending that defendants’ con- 
duct constitutes an illegal boycott 
and a violation of the covenant in 
the contract. 

Held: The contract prepared by 
complainant must be construed 
most strongly against it. Ambig- 
uities should be resolved in favor 
of the employee. tKislak v, Muller, 
100 N. J. Eq. 110, 116; Sarco Co. 
v. Gulliver, 3 M. R. 641, affd. 99 
N. J. Eq. 482. The purpose of the 
contract was to prevent defend- 
ants from using their acquaint- 
ance with compiainant’s customers 
to divert business to themselves 
of their new employers. Thus, de- 
fendants’ conduct does not violate 
the spirit or meaning of their cov- 
enant. 

Where strikers have as their ob- 
ject the attainment of higher 
wages, the weight of authority is 
that they may present their case 
truthfully, orally or in writing, 
and may appeal to others to as- 
sist them by refusing to deal with 
the employer, so long as they do 
not resort to fraud or coercion. 

Counsel for complainant argues 
that New Jersey law is different 
in that it is illegal for strikers to 
appeal to the public not to trade 
(Continued on page 5 col. 1) 


an increase. 


fused, and they walked out. 
union members. 


are not 


the 





City has allowed nothing for ob- 
solescence, claiming the property 
to be as good as modern buildings 
and equipment. There can be no 
doubt that the buildings are anti- 
quated for textile manufacturing 
and that the machinery is obsolete, 
and that both have suffered great 
depreciation and obsolescence by 
reason of their age and the chang- 
es which have occurred in textile 
manufacturing. ~ 

The Board is of the opinion that 
the sound value of the property 
on the assessing date was: Im- 





production cost. 
The experts are at variance as | 
to the amount of depreciation to | 





bé charged off. The expert for the | 


provements, $350,000; Personalty, 
$150,000. 
Judgment accordingly: 


oe ew te go 
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their employers. But in Barr 
pssex Trades Council, 53 N. J. 
191; Booth v. Burgess, 72 N. 
yy 181, and Fink v. Butchers’ 
on 84 N. J. Eq. 683, coercion 
# H.qstomers was present. In Jonas 
Co, v. Bottle Blowers Assn., 
y, J. Eg. 219, the injunction 
ly against threats made 
‘he purpose of coercion. Martin 
McFall, 65 N. J. Eq. 91 seems 
further, but there the ob- 
the strike was to obtain 
ner wages but an earlier 
8 hour. Booth v. Burgess, 
ra, indicates that coercion must 


+7) 











present before the injunction 
mM granted. And inNewark 
ymning Ledgér v. Association, 


4. 5384, Vice Chancellor Backes 
at a newsdealers’ associa- 
the right to enlist the 
y aid of non-members in re- 
to handle a certain news- 





Bill dismissed. 

AND SERVANT — 
Agreement to pay when able 
ew Jersey Supreme Court 
Hudson Trust Co 


ASTER 


uly 25, 1936 
n appeal from Hudson County 
which the of Common Pleas. Re- 
a lengthy versed 
the employ- ro G. Gabriel (John K. Shamsey) 
nployee will for appellant 
the termin- Beauly & Moser (Geo. P. Moser), 
ent Solicit, for respondent 
ny business fBrogan, C. J. 
customers Plaintiff was a registered nurse 
is employ. had taken care of defendant’s 
ecedent for four years prior to 
injunction tis death. For almost two years 
ants’ con- fter her employment, she was 
al boycott at the rate of $200 per month, 
venant in h had been agreed upon as her 
compensation. Thereafter, until 
epared by ient’s death, she received only 
construed $90 per month on account of her 
Ambig- nonthly salary of $200, the de- 
in favor nt promising to pay the bal- 
v. Muller, ance as soon as he was financially 
arco Co. able to do so. 
affd. 99 Plaintiff was non-suited, the 
€ Of the holding that she failed to 
defend- sustain her burden of proof that 
Cquaint- the decedent hag to pay her and 
istomers cid not do so and that fail- 
mselves ure to produce such proof re- 
hus, de fi sult ed in plaintiff's failure to 
violate make out a prima facie case. 
eir cov. Plaintiff appeals. 

Held: A promise to pay when 
1eir ob- ne is financially able implies a | 
higher romise to become financially able. 
rity is To hold otherwise would result in | 
r case injustice. Decedent, whose prom- | 
Titing, é to pay included the statement 
to as- hat he would do so “when he 
1 with Id his home or when some cash 
ley do ame in that he expected”, bound 
lon. self to become able to pay 
rgues within a reasonable time. 
erent Reversed. 

Ts to a 

trade MORTGAGE FORECLOSURE — | 
1) Rent Receiver — Right to Rents 
— —Rents Paid in Advance 

* Ob- In Chancery of New Jersey 
erty hamson v. Van Buren 

ings Abraham J. Cohen, for Receiver 
> no Albert Comstock, for Defendant 
inti- Jn application to compel rent to 
ring be turned over to Receiver. 
ete, Granted 

reat July 16, 1936 

by Lewi3, V. C. 

ng- On July 5, 1932, Rose Harris 
tile was appointed rent receiver in a 












foreclosure proceeding. At the 
time of her appointment, Hut- 
Macher Company .was a tenant 
under a lease executed some time 
prior thereto, under a lease pro- 


viding for the payment of rent of” 


$387.50 per month, payable in ad- 


‘—~—- 


SD, age 


vance on the first day of each 
month. 
Prior to the institution of the 


foreclosure suit, the landlord 
knew that it was imminent, and 
accordingly cancelled the lease 


with Hutsmacher Company, and 
entered into a new lease with it 
at the same annual rental, but 
payable quarterly in advance, be- 
ginning July 1, 1932. On or be- 
fore July 1, 1932, the tenant paid 
the landlord the rent for the three 
months in advance, beginning 
July 1, 1932. 

The receiver concedes she has 
no claim for one-third of this rent, 
for July, because, in any event, it 
became payable before her ap- 
pointment, She claims two- 
thirds, representing the August 
and September rent. 

Held: The general rule is that 
the mortgagor after default 
is entitled to all rents accruing be- 
fore the appointment of a receiver 
even though not yet paid (Order 
rare v. 222 Chancellor Ave., 
106 N. J. Eq. 1), and the receiver 
is Sarthe to rents accruing after 
his appointment, even though paid 
the 


but 


, even 


in advance to 





| 


there was a default at the time 
of his appointment (Boteler v. 
| Leber, 112 N. J. Eq 441). But to 
|}permit an owner, knowing fore- 
losure to be imminent, to con- 
tract to receive the same rent in 


advance for a longer period would 
be to permit him to destroy the 
earning power of the premises, 
and to violate his duty to conserve 
the security. 
Application granted. 
CONTRACTS — Agreement to do 
work to Good 
Faith. 
New Jersey Supreme Court 
Grobarchik v. Nasa Mortgage & 
Investment Co, 


satisfaction — 


July 21, 1936 

On Appeal from the _ district 
court. Affirmed. 

Stanley F. Kaczmarek, for appel- 
lant 


Matthew F. Melko, for respondent 

Heher, J. 
Plaintiff 

under a contract to make 

improvements on a building owned 

by defendant. Defendant contends 

the work was not done according 

to the contract in that it was not 

“in a good workmanlike and 

substantial manner’, and was not 

completed “to the satisfaction of 

the - defendant”, and _ counter- 

| claimed for damages 

i The found that the work 

| was done in a workmanlike man- 

the alleged dissatis 

|faction of the defendant was ar- 

|bitrary and in bad faith. There 

|}was a judgment for the plaintiff 

| 

| 

| 

| 

| 

} 

| 

| 

! 

| 

| 


contractor sues for a 


balance 


ione 





court 


ner, and that 


from which defendant appeals. 

Held: To C liability de- 
fendant’s dissatisfaction must 
|actual and in good faith. Where 
| goog faith is an issue and the evi- 
dence is conflicting a jury ques- 
tion is presented. Williams v. 
Hirshorn, 91 N. J. L. 419, 103 A 
123. Evidence of the full perform- 
lance of the contract in strict ac- 
| cordance with its terms justifies an 
linference that the owners rejec- 
| tion of the work was arbitrary and 
jin bad faith. Although the hon- 
lesty of the defendant’s dissatisfac- 
tion is a mental state, whereas 
here the work contracted to be 
done is not a matter of artistic or 
aesthetic excellence, it may be 
that reasonable satisfaction rather 
than actual satisfaction is all that 
is required. But it is unnecessary 
to decide this question because 
dissatisfaction must be in good 
faith; and if proofs justify the 
trial court’s inference that the re- 
jection was in. bad faith. 

Affirmed. 








a 


age 


mortgagor, if | 


be | 
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CHAPTER 187—(Jan. 2, 1937) 

Regulates payment of insurance 
Mutual Benefit Associations, 
certificate of authority 
of Banking 


by 
requires 
from Commissioner 
and Insurance. 
CHAPTER 188—(June 22, 1936) 
Regulates issuance of alcoholic 
beverage licenses. 
CHAPTER 189—(June 22, 1936) 
Consolidates acts governing 
catching of fish and shell fish in 
waters of New Jersey. 





Business Failures Up 


NEW YORK, 
ness failures for 
July 23 totaled 141, compared with 
136 in the preceding week and 215 





(CCNS)—Busi- 
the week ended 


in the corresponding 1935 period, 
according to Dun & Bradstreet. 
This was the first increase noted 
jin the past four weeks, although 
the figure was still near the 16- 
year low established in the pre- 
vious week, 


| 
| 
| 
| 


N. J. Department 
Of Aleoholie 


Beverage Control 
CURRENT RULINGS 


DENIAL OF LICENSE—Exclus- 
ive from Boardwalk—Approach- 
es 

Henry J. Sassineky, vs. Honorable 
Palmer M. Way, Judge of the 
Court of Common Pleas of Cape 
May County, 


July 8, 1936 
T. Millet Hand, Esg., Attorney for 
Appellant. 


Rex A. Donnelly, Esq., Attorney 
for Respondent. 
Charles A. Bonnell, 
for Objectors 
By The Commissioner: 

This is an appeal from the de- 
nial of a plenary retail consump- 
tion license for premises located 


Esq., Attorney 





at 329-331 East Oak Avenue, Wild- 
wood. 
The premises are a one-story 


brick building on the north side 
of Oak Avenue, between Atlantic 
| Avenue and the Boardwalk. Di- 
rectly oppisite, and on the south 
side of Oak Avenue, there is a 


structure known as the “Arcade”. 
The floor of this structure is 
lraised a considerable distance 


| above the street level and is on 
the same level as the Boardwalk. 
|There is a ramp from Atlantic 
| Avenue to tbe Arcade and also 
| stairways to it rising from Oak 
Avenue. The Arcade has the typ- 
ical seaside amusement attractions 





such as “Dodgem Juniors”, “Cus- 
ter Cars”, “Bowling Alleys”, “The 
Pretzel”, “Merry-Go-Round” and 


“Peter Rabbit”. 

Several generalities were stated 
in the pleadings in support of the 
denial, but at the hearing, the is- 
sues boiled down to just two. Un- 
less allegations of pleadings are 
admitted, I consider, on the hear- 
ing of appeals, only those which 
are supported by testimony or, if 
matter of law, are stressed in the 
argument. My duty is to deter- 
mine what the fight is about and 
then to decide on their merits the 
issues as actually fought out. 

Those issues were: 

(1) That the arcade caters dur- 
ing the day time and early even- 








eo 


Ue Ay te se 








“* Se me 


ing mainly to the games and 
amusements of children; that it 
is the principal play center for 
children in the City of Wildwood; 
that, during the season, hundreds 
of children daily visit the Arcade; 
that the proximity of the Arcade 
is therefore fatal to the applica- 
tion of appellant. 

If the Arcade were seeking a 
liquor license, the fact that it is 
a carnival center for children 
would. be dispositive against such 
application on its part. 

The premises sought to be lic- 
ensed, however, are on the other 
side of the street—sixty feet 
board at that point. Moreover, 
the Arcade is not on the same 
level. It is elevated above the rest 
of the street to the level of the 
Boardwalk. It is reached by walk- 
ing into it flush from the Board- 
walk, or by ascending the ramp 


from Atlantic Avenue. To reach 
it from Oak Avenue, it is neces- 
sary to climb the stairs. It is ap- 


parent that the bulk of its visitors 
woulg naturally approach it either 
from the Boardwalk or the Atlant- 
ic Avenue ramp. It is a substan- 
tially different place than the Oak 
Avenue street level. It is rather 
an appendage of the Boardwalk 
than an adjunct of Oak Avenue. 
It is not Oak Avenue that is the 
playground or where the merry- 
making is done. All that is in the 
Arcade on the upper level. Now, 
down on the street level, between 
the proposed licensed premises and 
the Boardwalk, there are two 
restaurants and a Public Service 
Bus Terminal—-nothing in the way 
of attraction to children at all 
comparable to the lure of the 
“Dodgems”, the “Custers’, the 
“Pretzels” and “Rabbits” across 
(Continued on page 8 col 1) 





CONDITION OF BANKS me 
PROVED 


(CCNS) 


“Some clue to the condition of 
banks of the country may be 
found in the fact that the Federal 
Reserve Board of Governors could 
raise the reserve requirements of 
member banks by 50 per cent 
without causing any perceptible 
embarrassment to individual insti- 
tutions. It was nof to be expected, 
of course, that such a drastic ex- 
ercise of authority coulq be made 
without having some unfavorable 
effect upon a bank here and there, 
It seems remarkable, however, 
that whatever readjustments were 
necessary or whatever embarrass- 
ments might accrue promise to be 
negligible. 








Will The Person 

who drew the will of 
SARAH ELECTA VAN DUYNE 
Beaufort Ave., Livingston, N. J. 

please communicate with 
MRS. GEORGE J. ROUSCH 
291 Beaufont Ave., Livingston, 
New Jersey 
or call Caldwell 6-1272 
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TO MEXICAN CONSULATE 


149 BROADWAY, NEW YORK 
Tel. BArclay 17-4797 














Reduced to $7.50 


LAW STUDENTS — ATTORNEYS 


DON’T TAKE THE BAR 


without first going over Rose’s 18 years of 
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Leon H. Rose, 8300 Bdwy, Camden, N. J. 
ile 


Order at once from 

















Searches in Supreme Court 
and U. S. Court. 


Abstracts of Chancery Pro- 
ceedings 


Certificates of Regularity 





Prompt and Accurate Service 


Offices: Trenton Trust Bldg., Trenton, N.J. 


Telephone Trenton 8439 
National Newark & Essex Bidg., Newark, N. J. 
Telephone MArket 3-2200 


Miscellaneous Information and 


Cegtificates as 


THE STATE CAPITAL TITLE __ || 
& ABSTRACT CO. 


Abstracts of U. S. Court Pro- 


ceedings 


Forms 
to Corporate 


Standing 




















Tae 


¥ 


IN 


" INSURANCE 





















































satin 




























ey reg ae 


NEW JERSEY LAW JOURNAL, THURSDAY, AUGUST 6, 1936 


eS es Mei ES bg fet. 








Pees er aa we 
pa +3 





















ARE YOU IN A JAM 
to get that search out? 
You get prompt reliable ser- 
vice from our members 
TITLE ABSTRACTORS ASSN. 

























Atlantic County 












Trustworthy 
JAMES F. McNAMARA 


TITLE EXAMINER 


Mays Landing, N.J. Phone 118 
Member be ae ree Ass’D 



















Camden County 








At Your Service 
TITLE ABSTRACT COMPANY 
Clinton I. Evans, Pres. 
8. W. cor. 6th and Cooper Sts. 
Camden, N. J. Phone Camden 5560 


Member of Title Abstractors 
Association of New Jersey 











Cumberland County 





Phone 247 
Charles |. Williams 
TITLE EXAMINER 


Sheffer Bidg., Vineland, N. J. 











ESSEX COUNTY 





GUSTAV B. WHITEHEAD 
Title Examiner 
In title business since 1905 
15 Market St., Newark, N. J. 


Member of Title Abstractors 
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that was granted for three years. 
Upon the extension agreement ex- 
piring, another extension was en- 
tered into, on May 2nd, 1932, which 
extension was not recorded. That 
extension agreement contained an 
agreement by the defendants in 
this cause to pay the amount due 
on the bond and mortgage and to 
perform the conditions thereof. 
The extension agreement was 
made upon either partial payment 
of principal being made at that 
time or a-promise to pay—the 
court has forgotten which, and for 
the purposes of this motion it does 
not matter, as the court sees it 
whether it was made without a 
partial payment or whether pay- 
ment was promised to be made, 
As the court remembers and 
is impressed with the terms 
if the last extension, it was quite 
the as the other, the pur- 
pose being to extend the term of 
paying the debt according to the 
terms of the bond and mortgage, 
in fact the last extension contained 
a provision that the terms of the 
bond and mortgage should be car- 
rieq out in all particulars and no- 
thing was waived or varied ex- 
cept the extension of time for the 
payment of principal. The prop- 
erty remained in that posture 
when default was made and the 
suit in foreclosure was brought. 
The foreclosure suit proceeded to 
a decree and to a sale thereunder 
by a fi. fa. issueq out of the Court 
of Chancery, directed to the Sher- 
iff of this county, in which the 
Sheriff was directed to sell the 
mortgaged premises to satisfy the 
amount due and claimed on the 


same 


bond ang mortgage. At the time 
the Sheriff received the fi. fa., 
there was a tenant in possession 


of a part of the premises by the 
name of Charles Werman. It ap- 
pears that Werman entered into 
the premises in question under 
the terms of a lease dated the first 
day of May, 1927. This lease was 
acknowledged and was of such 4 
nature that it could have been re- 


corded if the holder thereof de- 
sired to have it recorded. Be that 
as it may, it was not recorded 


The tenant remained in possession 
under the lease until the expira- 
tion thereof. Upon expiration of 
the lease he continued in posses- 
sion. His possession had been con- 
tinuous and open and notorious 
from the date of the expiration of 
that lease down to the present 
time. Counsel have agreed that it 
is a matter of record in this case 
that this tenant remained from 
the expiration of the written lease 
down to the present time as a ten- 
ant in the premises from year to 
year. In the foreclosure proceed- 
ing it is admitted that the original 
mortgagor Schlesinger and the 
other defendants in this case who 
signed the extension agreement 
were ali made parties defendant to 
the foreclosure proceeding. Short- 
ly before the sale took place, the 
solicitor for the plaintiff in this 
case, who was solicitor for the 
complainant in the foreclosure pro- 
ceedings wrote the sheriff and ad- 
vised and instructed him to sell 
the mortgaged premises subject 
to the tenancy of parties then in 
possession, which meant, of course, 
the tenancy of Werman. It ap- 
pears that Werman was the only 
tenant actually in possession at 
that time. Be that as it may, he 
was im possession of a part of the 
premises. There were other condi- 
tions annexed to the instructions, 
namely, that the premises should 
be sold subject to the result of an 





accurate survey of an encroach- 
ment thereon and also subject to 
taxes and possible other liens. The 
plaintiff in the case brings his suit 
by virtue of a statute of this state 
known as the “Vail Act” which 
may be foung in 3 Compiled Stat- 
utes, page 3241, as amended by 
P. L. 1933, page 172, which pro- 
vides that: 

“In all cases where a bond and 
mortgage has or may hereafter 
be given for the same debt, all 
proceedings to collect said debt 
shall be, first, to foreclose the 
said mortgage, anq if at the sale 
of the said mortgaged premises 
under said foreclosure proceed- 
ings the said premises should not 
sell for a sum sufficient to sat- 
isfy said debt, interest ang costs, 





then and in such cases is should 
be lawful to proceed on the bond 
the deficiency and that all 
suits on said bond shall be com- 
menced within three months | 
from the date of the sale of said | 
mortgaged premises, and judg: | 
ment shall be rendered and ex- 
ecution issue only for the bal- 
ance of debt and costs of suit,” 
et cetera. 
As the court understands the 
amendment is substantially the 
Same as the original Act with the 
exception of the feature of the 
three months period within which 
suit should be brought. So that, 
for the purposes of this suit, the 
three months period having been 
complied with, we can use as ref- 
erence all of the authorities and 
the statute as if existed from the 
time it was originally enacted up 
to the present time. The defend- 
ants say on their motion and in 
their pleadings, and according to 
the testimony adduced, that this 
plaintiff should not be permitted 
to recover for the reason that he 
has not complied with the terms 
of the statutes last mentioned in 
that he has not exhausted the real 
property by foreclosure of all of 
the interests therein and further 
than that, he has not only failed 
in that connection by failing to 
make Werman a party defendant, 
but also because he has instructed 
the Sheriff not to sell the premises 
in toto but subject to the condi- 
tions that have been heretofore 
enumerated. We are confronted 


for 





with the question that is raised 
by the defendants as well as ene | 
points that are raised on the plain- 
tiff’s motion for a direction. It has | 
been said time and again and fully 
determined that a party in posses- 
sion of premises cannot be de- 
prived of his interest or right in 
the property unless and until he 
has his day in court. One of the 
outstanding cases, and it is out- 
standing because of the clarity 
with which tha statement of law 
appears, is that of LaCombe vs. 
Headley, which may be found in 
91 N. J. Equity page 63. There] 
it was said, in part, “The statute | 
makes an unrecorded deed void on- 
ly as against judgment creditors, 
bona fide purchasers and mort- 
gagees who have no notice thereof, 
and it is entirely settled both in 
this state and elsewhere that pos- 
session of land, if open, notorious 
and unequivocal, constitutes notice | 
of the right of claim or right un- 
der which the party in possession | 
occupies it; and this notice is ef- | 
fective not only as to those who | 
have actual knowledge of the oc: | 
cupation, but as to all the world.” 
The court finds that the decision | 
of Vice Chancellor Berry, in deai- | 
ing with a question involving a | 
leasehold interest or occupation of 
a tenant, in the case of Walgreen 
Co. vs. Moore, 116 Equity 348, is | 
to the same effect wherein it is 
stated: 

“The lease cannot be scent | 








ated by the lessor except by 
some act which amounts to an 
eviction. The filing of a bill to 
foreclose and the appointment 
of a rent receiver do not consti- 
tute an eviction...... Undoubt- 
edly a lease may be terminated 
by foreclosure of a prior mort- 
gage, but to accomplish that 
end, the lessee must be made a 
party defendant to the foreclos- 
ure proceeding, otherwise he is 
not bound by the decree.” 
It be noted in both of these 
cases that a consideration of sec- 
tion 58 of the Chancery Act was 
not referred to, that in both cases 


will 


they were general principles of 
law that were cited. It can be 
agreed, the court feels, from both 
sides, that if a lessee in posses- 
sion, whether under a written 


| lease or otherwise, is made a par- 
| ty defendant, that his right is ex- 


tinguished and he has had his day 
in court, The “Conveyance Act’, 
requiring the recording of deeds 
and other instruments, as well as 


| Section 58 of the Chancery Act, 
;have for their purpose evidently 


the protection of innocent purchas- 
These provisions of the law 
are not idle and unsound legisla- 


ers 
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tion; they have been on the stat- | 
ute book for years and they have | 


answered their purpose very well, 
the primary purpose being that in 
purchasing property a bona fide 


purchaser has to look to the record | 
to make sure that he is buying | 


what the record discloses as well 
as the occupational condition of 
the property. Sometimes there are 
instruments 


of record and cannot be recorded. | 


| 
| 


that do not appear | 


Sometimes there are leases that | 


are in writing that cannot be re- 
corded because they are not ac- 
knowledgeq or there is no written 
lease and it seems to the court 
that in this case the general prin- 
ciple of the law enunciated by 
Chief Justice Gummere in LaCom- 
be vs. Headley and by Vice Chanc- 
ellor Berry in the case of Wal- 
green vs. Moore, supra, including 
the purchaser, that there is an 
outstanding right. The court feels, 
too, that the Vail Act, known as 
P. L. 1933, heretofore referred to, 
contemplates that there should be 
complete exhaustion of the prop- 
erty securities before a suit for 
Geficiency is brought. The wisdom 
of the law has been passed upon 
both in cases and also in actual 
experience and it has been found 
to be a just law, as the court re- 





members, to require a person hav- | 
ing mortgaged premises as secur- | 
ity, to exhaust the security before | 
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ation was made to strike out an 
inswer and that one of the de- 
sses set up to that motion was 
bat the plaintiff, who was suing 
ra deficiency failed to include 
r prove or show upon hig jmo- 
jon that he had brought in the 
ing tenants* or tenant. 
ther there was a recordable 
ase involved does not appear in 
he case and Judge Jayne in de- 
iding that case stated: 

apparent that the 
of the tenants of the 
mortgaged premises would not 
be terminated by the foreclosure 
of the mortgage unless such 
tenants were made defendants 
in the foreclosure suit.” 

He makes reference to the case of 
Walgreen vs. Moore, for this state. 
ment or proposition of law and 
also the case of Deal Park Co. vs. 
Bannard in which Mr. Justice 
Lloyd wrote the opinion of the 
Court of Errors and Appeals. This 
court being confronted with those 
two cases it might be said that 
they are authority to assert a de- 
for failure to exhaust the 
in foreclosure, regardless 
of whether a lease is recordable, 
by not making a tenant a party 
to the foreclosure suit. The court 
does not find the Deal Park case 
is directly applicable to the case 
now under discussion, and the rea- 
son is that in the Bannard case, a 
lease was not involved, but rather 
an outstanding interest vested in 
an heir of a deceased mortgagor. 
There it was quite apparent that 
the interest of such a person was 
not extinguished by the proceed- 
ings as they were not made a par- 
ty. They were not made a party 
by virtue of any statute, particu- 
larly by virtue of section 58 of the 
Chancery Act. So then, as far as 
that case is concerned on that par- 
ticular point, it is not decisive of 
the propositions and the questions 
here presented. It is decisive, how- 
ever, it seems to the court, of the 
particular item of law therein 
mentioned, that is to say, that the 
Foreclosure Act or the Deficiency 
Act as it is called, requires that 
all the interest and all the security 
in the property must be exhausted 
by the mortgagee before he brings 
a deficiency suit. Justice Lloyd 
writing the opinion for the court 
stated that it is the burden of the 
complainant to make all of the 
parties having an interest in the 
Property parties to the original 
suit. Now in the case decided by 
Judge Jayne, known as the Guar- 
dian Life Insurance case, the court 
cannot ascertain from that case 
whether the leases were in writing, 
or whether they were acknow- 
ledged and capable of being re- 
corded. The court does not feel 
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disregarded section 58 of the 
Chancery Act. This court finds 
that a party may be made a party 
to a suit in at least three ways; 
by appearancé in person submit- 
ting to the jurisdiction of the 
court; by service of process and 
by operation of the statute. In 
the Chancery Act, section 58, 1 
Compiled Statutes, page 432, it is 
provided; 

“In any suit for the foreclos- 
ure of a mortgage upon or which 
may relate to personal or real 
property in this state, all per- 
sons claiming an interest in or 
an encumbrance or lien upon 
such property, by or through 
any conveyance, mortgage, as- 
signment, lien or any instru- 
ment which, by any provision 
of law, could be recorded, reg- 
istered, entered or filed in any 
public office in this state, and 
which shall not be so recorded, 
registered, entered or filed at 
the time of the filing of the bill 
in such suit, shall be bound by 
the proceedings in such suit, so 
far as the said property is con- 
cerned, in the same manner as 
if he hag been made a party to 
and appeared in such suit, and 
the decree therein made against 
him as one of the defendants 
therein.” 


The Court finds that there is no 
difficulty in construing the plain 
meaning of this statute. It is 
just what the words indicate, that 
if a party has a convéyance; a 
mortgage, an assignment, or a 
lien or an instrument, which by 
any provision of law eould be re- 
corded and is not, the party hold- 
ing it is deemed to have been made 
a party to the foreclosure pro- 
ceeding just the same as though 
he appeareq in the suit. That 
statute has been construed in a 
number of cases in this state. In 
Keiler vs. Dunn, reported in 84 N. 
J. Equity, page 519, in which a 
lienwas involved, it was held that 
the holder of an unrecorded lien 
at the time of the filing of a bill 
in the Court of Chancery is bound 
by the proceedings in a foreclos- 
ure suit the same as if they had 
been made a party by virtue of 
the provisions of section 58 of the 
Chancery Act. A later case is 
that of the Excellent Building & 
Loan Association vs. Gersten, 108 
N. J. Equity 411. That case in- 
volved a claim on a mortgage 
which was not prior to the mort- 
gage which was being foreclosed 
but a junior lien to it and the 
mortgagee recorded his mortgage 
in a county other than the county 
where the property was situate. 
The court held that section 58 of 
the Chancery Act barred by the 
foreclosure of the prior mortgage 
the interest of the holder of the 
second mortgage. To the same 
effect is the case of Berwyn Es- 
tates vs. Varlese, reported in 106 
N. J. Equity page 465, a Court of 
Errors and Appeals decision. In 
that case a mechanics lien was 
involved and the court held: 
“When a foreclosure bill was 
filed prior to that of a material 
man’s lien and where the lien 
was filed by virtue of the Mech- 
anics Lien Act, it was held ‘that 
when a foreclosure bill was filed 
so that a material man who, by 
virtue of the Mechanics Lien 
Act, then had an inchoate lien 
for materials furnished to the 








building and for work done on 


| the building, which he had not 


advanced to the stage of a filed 
claim, is under section 58 of the 
Chancery Act as bound by the 
foreclosure decree that he can- 
not make any further claim 
against the mortgaged proper- 
_—- 
To the same effect is the case of 
Buchannan ang Snock Lumber Co. 
vs. Brauer, 95 N. J. Equity page 
423. That case involved the fail- 
ure of a second mortgagee who 
held an unrecorded mortgage to 
be made a party defendant in the 
foreclosure and having his inter- 
est, his second mortgage extin- 
guisheq by the foreclosure pro- 
ceeding. The court held that a 
party holding an unrecorded mort- 
j}gage that is capable of being re- 
corded and who fails to record it 
before the foreclosure bill is filed 
is barred from claiming any right 
in the mortgaged premises by rea- 
son of his failure to comply with 
the provisions of section 58 of the 
Chancery Act. Vice Chancellor 
Backes in the case of Fisovitz vs 
Cordosco Construction Co., 102 N. 
J. Equity page 354, makes copious 
reference to the right of a party 
aving an interest in the proper- 
ty which is the subject of fore- 
closure to be made a party defend- 
ant points out that Rule 13 of the 
Court of Chancery is more liberal 
than the provision of section 58 
of the Chancery Act. In Strong 
vs. Smith, 68 N. J. Equity, page 
686, a case in the Court of Chanc- 
ery in which one of the parties 
resisted the attempt of a purchas- 
er under a foreclosure sale to ob- 
tain a writ of assistance to gain 
possession, claiming that he was 
not made a party to the suit and 
that he was a tenant before the 
foreclosure suit was brought, al- 
though his tenancy was subject, 
or at least his tenancy was cre- 
ated after the mortgage was re- 
corded. The Vice Chancellor who 
decided that case pointed out 
what interests are extinguished by 
the foreclosure suit, and he enum- 
erates a number of them, and in 
that enumeration is involved the 
parties who come within the pur- 
view of section 58 of the Chancery 
Act. In that decision the wording 
of the statute was literally fol- 
lowed, in eliminating those who 
did not come within the statute. 
Among those bound by the fore- 
closure decree were such as held 
a leasehold interest by virtue of 
an instrument in writing that was 
acknowledged and capable of be- 
ing recorded but was not recorded 
before the bill of foreclosure was 
filed. The Vice Chancellor held in 
effect that such parties were boung 
by the foreclosure proceeding even 
though they were not served with 
a summons. In the discussion of 
that case it was shown that if the 
purchaser at a foreclosure sale de- 
sired to remove a tenant who held 
under such a recordable lease that 
was not recorded and woulg not 
surrender, that his interest was 
extinguished by foreclosure pro- 
ceedings and even through the ap- 
plication of a wrft of assistance 
to remove him was a summary 
proceeding that the writ would 
go to the purchaser as a matter 
of right because the lessor clearly 
had no interest in the property. 
So that, where there is a lease 





that is in writing that can be re- 
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cordeq according to the provisions 
of the law and is not recorded by 
the tenant before the bill in fore- 
closure’ is filed, his right is fore- 
closed by section 58 of the Chanc- 
ery Act and his right is extin- 
guishéd~just as much as if process 
was served upon him. To give any 
other effect to such a leasehold in- 
terest would be to nullify section 
58 of the Chancery Act. How do 
the cited cases affect a tenant in 
possession with a lease that cannot 
be recorded or where there is no 
written lease? The latter is the 
situation that we have here. The 
original lease of two years has 
spent itself. It is true that the 
tenant went into possession under 
that lease, but after its termina- 
tion he remained there, not under 
the terms of that lease, but as a 
hold-over ‘tenant from year to 
year. His tenancy or the evidence 
thereof could not be _ recorded. 
There was no way for him to re- 
cord his interest after the expir- 
ation of the original lease. Conse- 
quently, the court finds that sec- 
tion 58 of the Chancery Act does 
not apply and that act not ap- 
plying, we do not find in those 
proceedings or anywhere else, any 
determination or any suit or pro- 
ceding in which he was made a 
party by which his interest in the 
property might be extinguished. 
The court holds, therefore, that 
the interest of the tenant in this 
property that was subject to the 
plaintiff's mortgage was not ex- 
tinguished by the sale. If the court 
is in error about this, the defend- 
ant’s motion should be granted for 
another reason that is now ap- 
pears all of the interest and eq- 
uities in the property were not 
sold. This occured by direction of 
the solicitor. It may be that the 
Sheriff should have obeyed the 
writ issued out of the Court of 
Chancery to effect a complete sale. 
Be that as it may, it appears a 
complete sale was not effected and 
therefore the price obtained was 
not, possibly, the best price. In 
any event all the security was not 
extinguisheq by the sale. It is 
neediess for the court to go into 
the economic proposition of wheth- 
er the tenant’s occupancy in 
creased or decreased the value of 
the property. There are many 
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items that enter into a considera- 
tion of that proposition. Some 
purchasers for their own interest 
or their own use might wish to 
have premises free and clear of all 
tenants because of low rentals or 
because of a contemplated use. 
Then again, other purchasers 
might be desirous of having ten- 
ancies throughout the entire prem- 
ises where there are profitable 
rentals. The court does not think 
that a question of this kind should 
direct a decision on this motion. 
The motion of the defendant for 
a direction in their favor is grant- 
ed. The plaintiff's motion is de- 
nied. 
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the street, free to look at if not to 
try out. Anxious to protect child- 
hood, I find nothing in the facts 
before me to engender any well- 
founded fear for them, so far as 
granting this license is concerned. 
“Look out for the kiddies!” is the 
only right attitude when there is 
real cause to command it, but the 
lofty phrase is academic unless it 
fits the facts. Last year there 
were 55 and this year there are 
46 retail consumption licensed 
places in the City of Wildwood, 
many of which were and will be 
passed by children on their way 
to play. That is the most that 
can be said of the present objec- 
tion. Their natural instincts will 
take the children quickly to their 
chosen playground without tarry- 
ing—probably without looking. In 
these matters, they need neither 
urge nor warning. What counts, 
so far as the instant case is con- 
cerned, is not the presence of the 
licensed premises, but the way it 
is conducted. If it shall become 
a menace or an “attractive nuis- 
ance” to children, that will be a 
different matter. It will be at all 
times under strict control. No- 
thing appears wrong with it now. 

(2) That the proposeq premis- 
es are too near the Boardwalk and 
the Boardwalk approaches; that 
if the application were granted, 
it would in effect be voiding the 
stand that has been taken to keep 
the Boardwalk business and the 
liquor traffic separate and apart. 

It is a reasonable and salutary 
exercise of police power to exclude 
liquor from ocean front walks, 
which are essential parts of our 
beach playgrounds. Morton vs. 
Way, Bulletin 81, Item 16. Board- 
walks at New Jersey seashore re- 
sorts have become an institution 
Sportland vs. Loder, Bulletin, 41, 
Item 4. A Boardwalk is in es- 
sence a seashore public park. Plat- 
nick vs. Belmar, Bulletin 45, Item 
16. Municipal regulations prohib- 
iting the sale of alcoholic bever- 
ages on boardwalks or a reason- 
able distance thereof have been un- 
iformly approved. Re Atlantic 
City, Bulletin 20, Item 4; Dann v. 
Manasquan, Bulletin 37, Item 12; 
Platnick vs. Belmar, Bulletin 45, 
Item 16; Leggett vs. Manasquan, 
Bulletin 79, Item 13. 

Respondent promulgated rules 
and regulations, which were ap- 
proved by me on June 28th, 1935. 

Rule III g. reads: 

“No firm, corporation or per- 
son shall be granted a retail 
license to sell any alcoholic bev- 
erage on, under or within one 
hundred (100) feet, on the land 
side, of any boardwalk, or with- 
in one hundred (100) feet of any 
approaches or connections to 
said boardwalk, which said 
boardwalk extends along Atlant- 
ic. Ocean in this County. ‘Ap- 
proaches and connections’ mean 
that portion of any walk or 
passage way, publicity or priv- 
ately owned, and connecting the 
boardwalk with the sidewalk, 
ground or street. Provided, 
however, where there is at the 
present time any public highway 
or any public street parallel 
with any such boardwalk and 
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es or connections of, gaid board- 
walk extending thereto, nothing 
in the above regulations shall 
prevent the granting of a lic- 
ence on the side of said street 
opposite to the saiqd boardwalk.” 


The proposed licensed premises | 


feet from the ramp on Oak Ave- 


nue leading to the Boardwalk. 
They are, therefore, entirely out 
of the 100 foot area. The argu- 


ment is advanced, however, that, 
since there is a ramp from Atlant- 
ic Avenue to the Arcade ang stair- 


ways from Oak Avenue, both of 
which are regularly used by the 
public to reach the Boardwalk, 


therefore the entire Arcade comes 
within the meaning of “approach- 


walk”, 
premises are within sixty feet of 
the Arcade, they therefore come 
under the ban of the Regulations. 

The argument is so broad that 
it defeats itself. The object of the 
rule as I understood it was to keep 
liquor off the boardwalk and a 
hundred feet away from it. This 
has been wholly accomplished by 
appellant just as in Sportland, Inc. 
v. Loder, Bulletin 41, Item 4. Now 
“approaches and connec- 
Rule TTI g, as submitted 
for approval, was to be generally 
applied to the whole of 
Cape May. I saw no objection in 
protecting the boardwalks to add- 
ing “approaches and connections”, 
but it is no afterthought to say 
that what I had in mind was some- 
thing that was not only physically 
connected to the boardwalk, but 
also that which might be fairly 
considered an integral part of it, 


as to 


tions”, 


county 


for instance, the ramp to the 
boardwalk from Oak Avenue. If 
it means that the 100 ft. rule is 


to be stretched to undéfined dis- 
tances according to the accidents 
of construction, then I disapprove 
it for there is no fair reason why 
territory normally outside the pro- 
scribeq area should be disfran- 
chised because of a freak of con- 
struction. To say that the Arcade 
is the boardwalk, or part of it, is 
contrary to fact. To say that it 
is an approach or connection to 
the boardwalk because it happens 
to extend back a whole block or 
about 500 feet, adds nothing but 
confusion and ambiguity. Certain- 
ly it would destroy the clarity and 
precision which a workable rule 
should carry. I find as fact that 
the Atlantic Avenue ramp and the 
side stairs on Oak Avenue are en- 
trances to the Arcade as distin- 
guished from approaches to the 
boardwalk. 

Without pausing, therefore. 
attempt accurate delineation of 
the term “approaches and connec- 
tions” or to rescind in whole or in 
part approval of Rule IIT g, I am 
clear that the regulation, appropri- 
ately construed, has no applica- 
tion to the present controversy. 

The personal qualifications of 
the applicant being admittegq on 
the record, and there being no sus- 
tainable objection on the issues 
presented to the place sought to 
be licensed, it follows that a lic- 
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